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PAM Contract 2006 : 38 Clauses  

  

PAM Contract 2018 : 40 Clauses  
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Other Issues Considered but not Incorporated in the Amendments   

CIPAA (Construction Industry Payment & Adjudication Act)  
  

The Construction Industry Payment & Adjudication Act 2012 is a piece of legislation 
which was introduced into the Malaysian Construction Industry in 2014. The purpose 
of this Act was for the resolution of disputes relating to payments within the 
Construction Industry,   

  

Although some other forms of Malaysian Building Contracts have made mention of 
the Act, the PAM Contract 2018 remains silent with regards to the Act. It must be 
emphasized clearly though that this silence should not be interpreted as either 
ignorance or a disregard of the Act as the following points should also be taken into 
account :   

  

CIPAA is NOT the only method of resolving disputes regarding payment which is 
available to any of the Contractual Parties.   

  

The PAM Forms of Contract (both 2006 and 2018) also have Alternative Dispute 
Resolution Procedures (ADR) which may be employed and it is up to the discretion 
of the disputing parties to choose the method (either through CIPAA or within the 
Form of Contract) which they feel, suits them best.  
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Other Issues Considered but not Incorporated in the Amendments   
CIPAA (Construction Industry Payment & Adjudication Act)(cont’d)  
  

The PAM Forms of Contract do NOT PRECLUDE the use of CIPAA in resolving 
disputes related to payment. It must be remembered that CIPAA is an Act of 
Parliament which is incorporated into the Malaysia legal system and using the PAM 
Contract 2006 as an example, Clause 38.1 – Governing Law, clearly states that the law 
governing the Contract shall be the Laws of Malaysia. As long as the Act is not 
repealed, the provisions under CIPAA are still available, irrespective of whether it is 
mentioned specifically or not in any of the PAM Forms of Contract.   

  

ADR was historically conceived as a cheaper, speedier form of resolving disputes 
without having to involve lawyers, the courts/legal system whilst affording a degree 
of finality to the resolution for the benefit of the Contractual Parties.   

  

With the ever increasing presence of lawyers and claims consultants even in minor 
disputes along with disputes being moved up the legal chain all the way into the 
Federal Court over very lengthy periods, the writer leaves it up to the audience to 
decide on the efficacy of the current ADR provisions as allowed for under legislation 
(CIPAA) or under the contract.   

  

Nevertheless, given that there are DISPUTES arising with the Dispute Resolution 
Process, there is a possibility that there will be changes to the process and it may be 
less than prudent to tie any Standard Building Contract Form to any specific process 
which may be subject to these changes.   
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Other Issues Considered but not Incorporated in the Amendments   

GST (Goods & Services Tax)  
  

When GST was implemented on 1st April 2015, many wrote to PAM to enquire how this 
would affect the PAM Form of Contract.  

  

Quite a few stakeholders and members also suggested for PAM to review the PAM 
Forms of Contract to include the provision of GST. This issue was hotly debated 
wthin the committee and there were deffering views.  

  

A tax counsultant was also brought in to advise the committee on this (5th March 
2016).  
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Other Issues Considered but not Incorporated in the Amendments   
GST (Goods & Services Tax)  
  

The Committee concluded that GST to be excluded based on the following grounds:-  

  

1. GST is a separate statutory obligation by the various parties. It would not be 
advisable for PAM Form, which is a Standard Form to be amended to cater for GST, 
as not all the contracting parties are eligible to claim. This is to be treated 
separately by the contracting parties based on their respective statutory obligation 
similar to tax etc. (i.e. The Contractor is empowered by the ACT to collect tax on 
behalf of the Royal Malaysian Customs Department and the Employer is required 
to make the tax as a consumer who received the goods or services).  

  

2. The certification under the contract is to be limited to only works executed etc. In  
addition to that, failure to pay GST portion of the payment is not a breach      under 
the contract but a breach under the law.    

  

3. The Architect and the consultants should not be burdened with administering the    
computation of GST as they may not be privy to all the necessary information and      
it is also not their duty under the law.   

The decision by the committee is proven to be correct as GST is now abolished and 
replaced with SST.  
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Other Issues Considered but not Incorporated in the Amendments   

Administrative Procedures  

  

There were quite a few comments received from MBAM and REDHA which are 
administrative in nature.  

  

PAM Forms of Building Contract are standard forms and should not include detail 
prescriptive procedures that may vary from project to project, depending on the size 
and complexity. As such, all the comments on adminisitrative and procedural 
matters were not considered in the amendment as they would make the standard 
forms very cumblesome. Conditions for specific projects should be incorporated as 
special conditions in the tender.   

  

  

  


